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I. STATEMENT OF THE CASE
A. Nature of the Case
This case is about whether the District Court's March 24,2009 Order on Petition for
Judicial Review affirming the decision of Respondent, the Gooding County Board of County
Commissioners (hereinafter "BOCC") denying Megan Freeman, (hereinafter "patient") was
indigent, should be upheld. (R. p. 41).

B. Course of Proceedings
Appellant's Brief sets forth a sufficient statement of the course of proceedings.
C. Statement of Facts
The BOCC 's Amended Findings of Fact and Decision on Remand, October 2,2008
provided in pertinent part:
FINDINGS OF FACT
Freeman's application for County Medical Assistance in this case Number
1.
7-3-3143, was filed as an emergency, 3 1-day application with Gooding
County on March 23,2007. The initial date of medical service was March
1,2007. The total of the medical bills at issue in this case is Nineteen
Thousand Four Hundred Nineteen dollars and ninety one cents
($19,419.91). . . . The Fifty Four (54) month payoff would be Three
Hundred Fifty Three dollars and sixty three cents ($353.63) monthly.
(R. p. 46).

. ...

The only issue before the BOCC is the ability of the Freeman's to pay the
medical bills over a period of between fifty-four (54) and sixty (60) months.
(R. p. 46) (emphasis added).

4.

5.

Megan Freeman's spouse is named Robert Freeman. Megan is voluntarily
unemployed, in order to care for her children. She has been employed in the past
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and is capable of working in the future. She and Robert worked opposite shifts in
the past to eliminate childcare expenses. Megan is not disabled.
(R. p. 46).
Robert works at Lithia Motors. The County's exhibit "E" ( Robert's pay
6.
through April 15,2007) reflects gross pay (year to date) as $7144.12. Mandatory
deductions (year to date) show as $592.73. These mandatory deductions are .083
of the gross pay, and reflect that Robert has taken deductions for both of the
children (Exhibit H). The pay net of these deductions is $6551.39. The monthly
pay, through April 15,2007, net of the mandatory deductions ($6551.39 divided
by 3.5) is $1871.82.
(R. p. 46).

....
9. The garnishment amount of $399.61 will be available to the Freeman's to
apply to medical bills in October 2007.
(R. p. 47).
Megan Freeman is capable of working a full time minimum wage job.
10.
Witness Netz testified that Megan could net $739.35 per month with such
employment, and the BOCC so find. Megan's employment will also result in
additional expenses for at least 2.5 hours per day for child care and commuting
expenses of 50 cents per mile. Megan's commute should be no more than 5 miles
round trip per day for 5 days per week, given the family's current residence
address in Twin Falls. Megan testified that she found a child care charging
$650.00 per month for full time care. This translates to $3.70 per hour, for a total
per day of $9.25 (2.5 X $3.70). The total additional commuting expense will be
$2.50 (5 X .50) per day. The additional expense for Megan's employment will
be $11.75 per day. Multiplying this figure by an average of 22 work days per
month will add $258.50 to the Freeman's monthly expenses.
(R. p. 47) (emphasis added).
11.
The family expenses (Exhibit "H") are stated as $1978.68. This does
include the garnishment amount of $436.00, which actually will be approximately
$400.00 per month (see above). The family expenses, with the proper
garnishment amount, are $1 942.68. Since the garnishment amount is being
reported as an expense, that amount will not also be deducted from Robert's
income. Further, beginning in October 2007 when the garnishment is
satisfied, the family expenses will drop lo $1542.68.
(R. p. 47) (emphasis added).
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12. . . . The BOCC finds that the stipulated take home (net) income for
Robert Freeman is Fourteen Hundred Forty Three dollars and one cent
($1443.01).
13. Exhibit "I" is The Freeman's 2006 tax return. The return reflects a total
refund (State and Federal) of $5684.00. Page 3 of the Exhibit, a comparison of
2005 and 2006, shows that even though the Freeman's income dropped, their
refund amount increased. The BOCC notes that combining a full year of Megan
working at $739.35 per month and Robert working at $1443.01 per month yields a
total income of $26,188.32 per year, an amount between the 2005 and 2006
income. The BOCC finds that the Freeman's will receive tax refunds of at least
$4,000.00 per year.
(R. p. 48 ) (emphasis added).
14. Total medical bills for this application, (Gooding County Exhibit G), are
$19,419.91 and can be paid over 54 months at a rate of $359.63.
(R. p. 48).
15.

The BOCC makes the calculation of the Freeman's available resources to pay the
medical bills as follows (all per month beginning as of October 2007):

Combined Income (1443.01 + 739.35):
Expenses:
Add for Megan working

2182.36

1542.68
258.50
1801.18

Available work income to pay medical bills

381.18

Tax return available ($4000.00 / 12)

333.33

Total available per month to pay medical bills
(R. p. 48) (emphasis added).

714.51

CONCLUSION

. ...
Megan R. Freeman is not disabled and has the ability to earn income, along with
her husband, to pay the medical bills covered by this application over a period of
60 months pursuant to LC. 3 1-3502(17). In this case, Megan R. Freeman would
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be paying the bills over a fifty four (54) month period at a rate of $359.63 per
month. The record and testimony do establish that Megan R. Freeman is not
indigent.
(R. pp. 48-49).
BOCC Amended Findings of Fact and Decision on Remand, October 2,2008.

11. ADDITIONAL ISSUES ON APPEAL
Whether the BOCC is entitled to attorney fees on appeal under I.A. R. 41 and Idaho Code

111. ARGUMENT
A. STANDARD OF REVIEW
In Mercy Medical Center v. Ada County, Bd of County Commissioners ofAda County
146 Idaho 226, 192 P.3d 1050 (2008) the Court held:
Although a county board of commissioners is not a state agency for purposes of
the avdication of the Idaho Administrative Procedures Act (MA) in its totality,
petersen v. Franklin County, 130 Idaho 176,182,938 P.2d 1214,'1220 (1997),-by
express statutory provision, a county's denial of an application for medical
indigency benefits is reviewed under the APA. See I.C. $5 3 1-3505G, 3 1-3511(5),
3 1-1506; Jefferson County v. E. Idaho Reg'l Med. Ctr. (Application of Ackerman
), 127 Idaho 495,496,903 P.2d 84,85 (1995). Historically, this Court has stated
that it will review the decision of a Board independently, as ifthe case were
directly appealed to this Court, while giving serious consideration to the district
court's decision. E. Idaho Reg'l Med. Ctr. v. Ada County Bd. of County Comm'rs
(Application ofHamlet), 139 Idaho 882,884,88 P.3d 701,703 (2004). In such
cases, judicial review is limited to the kctual record before the agency. I.C. 9 675277; Shobe v. Ada County Bd of County Comm'rs, 130 Idaho 580,583,944 P.2d
715,718 (1997) (citing Application ofAckerman, 127 Idaho at 496-97,903 P.2d
at 85-86). This Court will not substitute its judgment for that of the agency on
questions of fact and it will uphold the agency's findings if supported by
substantial and competent evidence. Shobe, 130 Idaho at 583,944 P.2d at 718. We
are, however, free to correct errors of law in the agency's decision. Love v. Bd of
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County Comm'rs of Bingham County, 105 Idaho 558,559,671 P.2d 471,472
(1983). The challenging party must show the Board's error and the Board's
decision may only be overturned if this Court finds that it: (a) violates statutory or
constitutional provisions; (b) exceeds the Board's statutory authority; (c) is made
upon unlawful procedure; (d) is not supported by substantial evidence in the
record; or (e) is arbitrary, capricious, or an abuse of discretion. LC. 67-5279;
Price v. Payette County Bd. of County Comm'rs, 131 Idaho 426,429,958 P.2d
583, 586 (1998). Additionally, the party attacking the board's decision must first
demonstrate that the decision prejudiced a substantial right. Id
Mercy Medical Center v. Ada County, Bd of County Commissioners ofAda County
146 Idaho 226,192 P.3d 1050,1053 (2008).
The Idaho Supreme Court recently addressed the standard of review when an appellate
court reviews the decision of the district court in its appellate capacity, Losser v. Bradstreet, 145
Idaho 670, 183 P.3d 758 (2008) and held:
We have repeatedly stated that when reviewing a decision of the district court
acting in its appellate capacity, this Court will review the record and the
magistrate court's decision independently of, but with due regard for, the district
court's decision. However, we take this opportunity to clarify a procedural issue
that we have created in cases involving appeals from the district court in which
the district court has served as an intermediate appellate court.
The structure of the Idaho Appellate Rules (I.A.R.) clearly reflects that our role is
to review the decisions of the district court.

....
We deem the appropriate standard of review at the Supreme Court level to be: The
Supreme Court reviews the trial court (magistrate) record to determine whether
there is substantial and competent evidence to support the magistrate's findings of
fact and whether the magistrate's conclusions of law follow from those findings.
If those findings are so supported and the conclusions follow therefrom and if the
district court affirmed the magistrate's decision, we affirm the district court's
decision as a matter of procedure.

Losser v. Bradslreet, 145 Idaho 670,672, 183 P.3d 758,760 (2008) (citations omitted)

THE COUNTY'S BRIEF

-5-

The Court in Shobe v. Ada County, 130 Idaho 580,944 P.2d 715 (1997) dealt with an
indigency case involving a determination of income and assets available and held:
A reviewing court may not substitute its judgment for that of the administrative
agency on questions of fact, and will uphold an agency's findings of fact if
supported by substantial and competent evidence. . . . As to the weight of the
evidence, neither the district court nor this Court on appeal may substitute its
judgment for that of the agency.

Shobe v. Ada County, 130 Idaho 580,583,944 P.2d 715,718 (1997) (citations omitted).
The Court further noted:
In the first appeal in this case, Shobe I, this Court declared that "a determination
of whether someone is 'indigent' within the meaning of the medical indigency
statutes necessarily entails an analysis of. . . income or assets available. This is
clearly a factual, not legal, determination.

Shobe v. Ada County, 130 Idaho 580,584,944 P.2d 715,719 (1997) (citing Shobe v. Board of
Comm'rs ofAda County, 126 Idaho 654,655,889 P.2d 88,89 (1995).
The instant case involves a factual determination related to income and other resources
available, and in light of the above holdings from the Shobe cases, the BOCC's factual
determination should be validated rather than struck down.

B. POLICY CONSIDERATIONS
The patient's arguments in this matter are squarely opposed to the whole tenor of the
legislative directives of the Hospitals for Indigent Sick Act found at Idaho Code $5 3 1-3501
through 31-3557 where self reliance is the emphasis. Idaho Code 3 31-3501, Declaration of
Policy, provides in part, "[i]t is the policy of this state that each person, to the muximum extent

possible, is responsiblefor his or her ow8 medical care. . . ." Idaho Code 9 31-3501 (Michie
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2006) (emphasis added). The Court in St. Luke 's Regional Medical Center, Ltd. v. Board of

Com 'rs ofAda County, 146 Idaho 753, 755,203 P.3d 683,685 (2009) found "The policy behind
Chapter 35 is to encourage personal responsibility for medical care and to charge counties with
the duty to care for individuals that cannot meet this responsibility."
The broad responsibilities of patients are tempered by the direction provided in case law.
The Court in Mercy Medical Center v. Ada County, Bd. of County Commissioners ofAda County
146 Idaho 226,192 P.3d 1050 (2008) found:
A county can only deny a claim for medical indigency benefits if one of the
following factors of eligibility is not met by the applicant: (i) residency in the
obligated county, (ii) indigency from a standpoint of lack of resources, and (iii)
medical necessity of the treatment. See. I.C. $5 31-3535B, 31-3502"
"

Mercy Medical Center v. Ada County, Bd. of County Commissioners ofAda County
146 Idaho 226,192 P.3d 1050,1054 (2008).
Also, the Intermountain Health Care, Inc. v. Board of County Com'rs of Blaine County, 107
Idaho 248,253,688 P.2d 260,265 (1984) Court held:
We now must address whether, as the district court held, a hospital is required to
execute on an applicant's property prior to presenting a bill to the county.
Historically, the obligation to provide care for "the indigent sick and otherwise
dependent poor" has been recognized as a duty imposed upon counties in Idaho.
Henderson v. Twin Falls County, 56 Idaho 124, 139,50 P.2d 597,603 (1935).
This duty exists in the promotion of the common welfare. Idaho Falls Consol.
Hosp., Inc. v. Binghum County Bd. Comm'rs, 102 Idaho 838,642 P.2d 553 (1982)
(Bistline, J., concurring). Idaho Code 5 31-3509, as enacted in 1974, required a
hospital to make all reasonable effort to collect on an account incurred by a
medically indigent person. However, in 1976 the statute was amended to provide:
"Hospitals making claims for the hospitalization of medically indigent persons
shall make all reasonable efforts to determine liability for the account...."
[Emphasis added.] When a statute is amended, it is presumed that the legislature
THE COUNTY'S BRIEF
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intended the statute to have a meaning different from that accorded the statute
before amendment. Lincoln County v. Fidelity & Deposit Co. of Maryland, 102 ,
aho 489,491,632 P.2d 678,680 (1981); Leonard Constr. Co. v. State ex rel. State
Tax Comm'n, 96 Idaho 893,896,539 P.2d 246,249 (1975); McKenney v.
McNearney, 92 Idaho l,4,435 P.2d 358,361 (1967). Here, the 1976 amendment
represents a conscious move on the part of the legislature to relieve hospitals of
the duty to collect on an account and imposes instead simply a duty to "determine
liability." Intermountain satisfied this duty by determining the extent of the
Pritchetts' assets. It was not then required to execute on those assets before
submitting a bill to the county.

Intermountain Health Care, Inc. v. Board of County Com'rs of Blaine County, 107 Idaho 248,
254,688 P.2d 260,266 (1984).
Further, the Court in University of Utah Hosp. v. Board of County Com'rs ofTwin Falls

County, 113 Idaho 441,745 P.2d 1062 (App. Ct 1987) while upholding the board's denial of the
hospital's indigency application noted:
We do not anywhere find a clear explanation of precisely what a hospital must
demonstrate, as to the question of indigency, in order to obtain reimbursement in
these emergency medical situations involving indigents. We believe that a
standard of reasonableness can certainly be inferred from the wording and spirit of
the statutory scheme, i.e., if a hospital gives emergency treatment to an indigent in
an emergency situation without the county board of commissioners' prior
approval, as the hospital is allowed to do under LC. 5 31-3407, then the hospital
must use diligence in gathering all reasonably available information relevant to
the indigency of the patient, and the hospital should do so as soon after the
admission of the patient as is possible. The county, however, cannot place the
entire burden of proving indigency, and the entire risk of non-payment, upon the
hospital. Unless there is reason to believe the hospital has been recalcitrant in
investigating the claim of indigency, then, after presentation of some proof of
indigency (not necessarily a prima facie showing) by the hospital, then the claim
must be paid-this, assuming proof that the care was actually given, that it was
necessary, and that the charges rendered therefor were reasonable.

University of Utah Hosp. v. Board of County Com'rs of Twin Falls County, 113 Idaho 441,445,
745 P.2d 1062, 1066 (App. Ct 1987) (citations omitted).
THE COUNTY'S BRIEF
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However, in spite of the expansive language in the above quoted passages, the hospitals'
authority to make demands on behalf of their patients is not completely unfettered. The Court in

Application ofAckerman, 127 Idaho 495, 903 P.2d 84 (1995) found:
Appellants also contend that the denial of the benefits is contrary to the policy
behind medical indigency benefits. Appellants are correct in stating the twofold
policy of the statute as being: 1) to provide indigent persons with access to
medical care and 2) to compensate medical facilities for services rendered to
indigent persons. St. Alphonsus Regional Medical Ctr., Ltd v. Twin Falls County,
112 Idaho 309,311,732 P.2d 278,280 (1987); I.C. 5 31-3501. Yet, thepolicy
behind providing medical indigency benefis is to assist people who are "truly
needy" with medical expenses, not necessarily to assist people who have the
financial ability to pay were it notfor. .the lifstyle choices they make.

.

Application ofAckerman, 127 Idaho 495,498,903 P.2d 84,87 (1995) (emphasis added).
In the instant case the BOCC correctly determined the patient was not indigent based on the
patient's lifestyle choice to be voluntarily unemployed.
C . THE BURDEN OF PROVING THERE IS NO WORK AVAILABLE HAS ALWAYS

BEEN ON THE PATIENT
In University of Utah &Medical Center v. Bethke, 98 Idaho 876, 878, 574 P.2d 1354
(1978) the Court found:
LC. s 31-3405, as it read at all times pertinent to this case, authorized the clerk to
issue a certificate only if fully satisfied that the person is medically indigent, or
sick, or otherwise indigent and in destitute circumstances, that there is no work
available to him which he is mentally andphysically capable ofperforming, and
would suffer unless aided by the county.

University of Utah &Medical Center v. Bethke, 98 Idaho 876, 878, 574 P.2d 1354, 1356 (1978)
(no mandamus to order county to pay for medical services) (emphasis added).
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In Idaho Falls Consolidated Hospitals, Inc. v. Bingham County BOCC, 102 Idaho 838,
642 P.2d 553 (1982) (Medical Indigency Act constitutional) Justice Bistline, in a concurring
opinion, extensively documented the historical development of provisions for the indigent in
Idaho. Justice ~istlinenoted:
I.C. $§ 31-3404 and -3405 (the application and investigation provisions) formerly
spoke respectively of "sick or indigent persons," and of those "really sick, indigent
and in destitute circumstances." In 1974, these already over-crowded statutory
provisions were blessed with the addition of a new class, called the "medically
indigent." See 1974 Idaho Sess. Laws ch. 302 at 1769. The result was this LC. $
3 1-3405 certification language:
"[Ilf such officer is fully satisfied that the person is medically indigent, or
sick, or otherwise indigent and in destitute circumstances, thaf there is no
work available to him which he is mentally andphysically capable of
performing, and would suffer unless aided by the county, he must file a
certificate to that effect with the board of county coinmissioners of such
county. . . ."

...

Note, too, the text of LC. $ 34-3404 as rewritten in 1974. Prior to 1974, a written
application was required by the sick person, or the indigent person, desiring aid.
This was unchanged
.. the amendment provided
- by the 1974 amendment. Similarly,
the requirement of a written application by a medically indigent person. A
distinction, however, was that I.C. 4 34-3404, as amended in 1974, set forth the
form of application which the counties could use. This form required a sworn
statement that the patient "is a medically indigent person as defined in section 3 13502, Idaho Code." The same sworn statement required a declaration of the
patient's real personal assets, and average monthly income. This dovetails with
the mention of "average monthly income" which is a keystone of the statutory
definition of a medically indigentperson in I.C. § 31-3502(1). Conversely, a
person with assefsand a monthly income would rnrely be able to swear thaf
"there is no work available to him which he is mentally andphysically capable
ofperformiieg. " For this reason, the 1974 amendment omitted any such
requirement in the applicationform it recommenrleX for adoption by counties.

Idaho Falls Consolidated Hospitals, Inc. v. Bingham County BOCC, 102 Idaho 838, 844- 845,
642 P.2d 553 (1982) (Bistline, J., concurring).
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Historically, to obtain indigent benefits the patient was required to swear that there was
no work available that the patient was capable of doing. Justice Bistline opined that the statutory
language changes did not change requirements that patients work if at all possible. Id. The
burden was on the patient to demonstrate there was no work available and that requirement has
not changed.
On appeal the patient has not challenged the district court's determination that it is her
burden to demonstrate there is no work available to her, however, during oral argument in the
district court, the argument was made that job availability was purely speculative and the district
court addressed the matter in the context of the burden of proof and burden of persuasion.
District Court's March 24, 2009 Order on Petition for Judicial Review. (R. p. 54, 55).
The most extensive treatment of the county's burden of proof and burden of persuasion
for determinations of indigency is found in Intermountain Health Care, Inc. v.Board of County

Comm 'rs of Blaine County, 107 Idaho 248,251,688 P.2d 260,263 (App.Ct. 1984) [hereinafter
Intermountain Health Care Ij (holding hospitals entitled to bring appeals of indigent
determinations). The decision in the Supreme Court, Intermountain Health Care, Znc. v. Board

of County Comm'rs of Blaine County, 109 Idaho 299,707 P.2d 410 (1985) did not import the
language of Intermountain Health Care I, but the language in the decision nevertheless remains
instructive. The Court in Intermountain Health Care I held:
The medical indigency statutes do not allocate the burden of proof for the hearing
to which an aggrieved applicant is entitled. Idaho Code 5 3 1-3505; however,
provides in part: "If the application is denied, the applicant may request a hearing
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before the board of county commissioners. The applicant shall be entitled to
judicial review of the decision of the board, in substantially the manner provided
in the administrative procedures act, chapter 52, title 67, Idaho Code. . . . The
customary common law rule that the moving party has the burden of proofincluding not only the burden of going forward but also the burden of persuasionis generally observed in administrative hearings .... In most hearings the burden of
persuasion is met by the usual civil case standard of "a preponderance of evidence."
E. CLEARY, McCORMICK ON EVIDENCE 9 357 (3d ed. 1984). We therefore
hold that the applicant bears the burden of proving medical indigency.

Intermountain Health Care, Inc. v. Board of County Comm 4s of Blaine County, 107 Idaho 248,
251,688 P.2d 260,263 (App.Ct. 1984).
In the instant case, the District Court determined the patient must bear the burden of
proving job availability. The District Court's analysis in its ORDER ON PETITION FOR
JUDICIAL REVIEW OF BOARD OF BOCC'S FINAL DETERMINATION DENYING
CLAIM FOR FINANCIAL ASSISTANCE, pages 14- through 19, cites to alternate authority,'
but reaches the same conclusion the Court in Intermountain Health Care Ireached, the patient
has the burden of proving indigent status. (R. p. 54-58.)
The Court in the instant case further concluded the patient continues to carry the burden
of persuasion to show a job is not available and held the county met its burden by showing the
patient had the ability to work and had chosen not to work. Id.

'The District Court in its ORDER ON PETITION FOR JUDICIAL REVIEW OF
BOARD OF BOCC'S FINAL DETERMINATION DENYING CLAIM FOR FINANCIAL
ASSISTANCE, pages 14- through 19, cites to Salinas v. Canyon County, 117 Idaho 218,786
P.2d 61 1 (1990); Miller v. Belknap, 75 Idaho 46,266 P.2d 662 (1954); Cole-Collister Fire
Protection Dist. v. City of Boise, 93 Idaho 558,468 P.2d 290 (1970); Professor D. Craig Lewis,
Idaho Trial Handbook, (2d ed. 2005), 5 10:l. (R. p. 54-58.)
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D. THE BOCC CORRECTLY POUND THAT THE PATIENT HAS AVAILABLE
R.ESOURCES AND THE ABILITY TO PAY WITHIN FIVE YEARS
I. "Medically indigent" is defined in Idaho Code 5 31-3502 (1) providing in part:
(1) "Medically indigent" means any person who is in need of necessary medical services
and who, if an adult, together with his or her spouse, or whose parents or guardian if a
minor, does not have income and other resources available to him from whatever
source sufficient to pay for necessary medical services.
I.C.

5 3 1-3502 (1) (Michie, 2005) (emphasis added).
Clearly, income was always to be considered when determining whether a patient was

indigent.
2. "Resources" are defined in Idaho Code 5 3 1-3502(17) providing in part:
"Resources" means all property, whether tangible or intangible, real or personal, liquid or
nonliquid, including, but not limited to, all forms of public assistance, crime victim's
compensation, worker's compensation, veterans benefits, medicaid, medicare and any
other property from any source for which an applicant andlor an obligated person may be
eligible or in which he or she may have an interest. Resources shall include the ability
of an applicant and obligated persons to pay for necessary medical services over a
period of up to five (5) years.
I.C. 5 31-3502 (17) (Michie, 2005) (emphasis added).
The Court in Application ofAckerman, 127 Idaho 495,903 P.2d 84 (1995) found:
We do not believe that the definition of "available" necessarily means the present ability
to pay all medical expenses immediately. Under appellants' argument, Ackerman is
indigent unless he has a reserve of enough funds to pay off the incurred expenses all at
once. We do not believe this statement accurately reflects the law. Ackerman presently
has the ability to pay off his medical expenses in a reasonable time.
Application ofAckermun, 127 Idaho 495,497,903 P.2d 84,86 (1995).
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See also Sacred Heart Medical Center vs. Kootenai County Commissioners; 136 Idaho 787,41
P.3d 215 (2002) (claimants' disability income was sufficient, after monthly living expenses, to
allow enough monthly payment to retire medical bills in three years).

E. INCOME TAX REFUNDS ARE AN AVAILABLE RESOURCE
Patient argues the district court erred and maintains her future income tax refunds are not
an available resource because "a patient's interest in payments for benefits that the patient
expects to receive in the future is not an available resource." Appellant's Brief, p. 12. The
patient's reliance on University of Utah Hosp. And Med Ctr. V Twin Falls County, 122 Idaho
1010, 842 P.2d 689 (1992) is misplaced. Tax refunds are not the same as an application for
federal supplemental social security income (SSI) benefits and the BOCC did not delay the
resolution of this matter until the IRS made a decision.
Tax refunds are based on actual wages and work history and are therefore predictable
amounts susceptible to calculations based upon tax law. This resource is frequently recognized
as a valuable commodity in divorce agreements. See Shurtliff v. Shurtlzfl 112 Idaho 1031,739
P.2d 330 (1987) (Magistrate's order that husband apply prospectively anticipated tax refund to
help retire community debt was violated); Badell v. Badell 122 Idaho 442, 835 P.2d 677 (App.
Ct, 1992) (Court construed ambiguous agreement as to allocation of prospective tax refunds).
Patient did in fact receive a federal tax refund of $5,447.00, and a State tax refund of
$237.00 sometime in early 2007. Those amounts were evidently reduced to a total of $5,148.00
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due to fees charged in regard to a refund loan. (Indigency Hearing, August 3,2007, Tr, p. 33; L.
3 - 10) The refund had been spent prior to the time of service. (Indigency Hearing, August 3,
2007, Tr, p. 33, LL. 14 - 25). Discussion of future refunds did not pinpoint an amount, only that
refunds would be had and they would most likely be somewhat less than the refund received in
2007. (Indigency Hearing, August 3,2007, Tr, p. 36, LL. 17 - 25; p. 37, LL. 1 - 22 ; p.56, LL. 18

- 25; p. 57, LL. 1 - 7).
The district court correctly found that if the BOCC can impute wages, the refimd flowing
from those wages becomes an available resource. District Court's March 24,2009 Order on
Petition for Judicial Review. (R, pp. 60-61). Moreover, a tax r e h d falls within the Idaho Code

5 31-3502(17) definition of "resources,"

in that they are "property from any source for which an

applicant and/or an obligated person may be eligible or in which he or she may have an interest."'

P. PATIENT HAS HISTORICALLY WORKED AND HER PRESENT ABILITY TO
WORK IS AN AVAILABLE RESOURCE
Reading the definition of "medically indigent" LC. § 31-3502 (1) with the definition of
available "resources" as in Idaho Code 9 3 1-3502(17) supra leads to the conclusion that the
phrase "ability. . . to pay" must include within its ambit the ability to earn wages, even if the job
is not currently held but can reasonably be obtained and held within the five-year period.
*The same rationale applies to the wage resource initially reduced by garnishment.
Patient's expenses would drop from $1978.68 to $1542.68 when the wage garnishment was
stopped. (See Indigency Hearing, August 3,2007, Tr, p. 20, LL. 14 - 18; p. 21, LL. 10- p. 22, L.
24).
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The BOCC correctly found that Patient had the ability to work, considered that ability a
resource and therefore imputed income to the patient. The record is clear that Patient had worked
prior to July of 2006. She had worked as a certified nursing assistant, (CNA) employment
requiring specialized training and certification, earning $8.90 per hour. ( Indigency Hearing,
August 3,2007, Tr., p. 29, LL. 20 - 25). Patient had a six-year history of working as a CNA.
(Tr., p. 53, L. 24 - p. 54, L. 4) She could no longer work as a CNA because of a Health and
Welfare background check. (Indigency Hearing, August 3,2007, Tr., p. 44, LL. 7 - 25; p. 45, LL.
1 - 6). Patient is able bodied and able to work. (Indigency I-Iearing, August 3,2007, Tr., p.54,
LL.5-7). Patient testified that she is able to work at a minimum wage job but she had not yet
tried to find work. (Indigency Hearing, August 3,2007, Tr., p. 46, LL. 14-16). Further, in
response to the following direct question: "So is it your intention to look for work?" Ms.
Freeman testified "If need be yes." (Indigency Hearing, August 3,2007, TI., p. 54, LL. 14-15).
Patient is able to obtain and maintain employment, paid at least the minimum wage.
Witness Netz, who works for Provider, explained how Provider determines minimum
wage income. (Indigency Hearing, August 3,2007, Tr., p. 61, LL. 6-23). For Patient, at $5.85
per hour, Provider figured a gross of $936.00 and a net of $739.35. The net was determined after
deducting 7.65% for Social Security and Medicaid, 7.57% for Federal withholding, and 5.79 %
for State withholding. The gross and net amounts, applying the same withholding figures above,
for $6.55 per hour would be a gross of $1,048.00 and a net of $827.82, and for $7.25 per hour
would be a gross of $1,160.00 and a net of $916.28. Monthly, Patient would net $739.35 until
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July 2008, $827.82 from July 2008 to July 2009, and $916.28 from July 2009 and for the rest of
the payment p e r i ~ d . ~
G. THE BOCC CORRECTLY CONSIDERED VOLUNTARY UNEMPLOYMENT AS A

LIFESTYLE CHOICE AND IMPUTED INCOME TO THE PATIENT
Patient argues lifestyle choices are irrelevant without an initial showing that there are
sufficient resources to pay. Appellant's Brief, p. 12, citing Bonner General Hospital v. Bonner

County, 133 Idaho 7,981 P.2d. 242 (Idaho 1999). This is an oversimplification of that holding
and Patient's argument is not sustainable because in the instant case resources are available. The
Court in Bonner General Hospital v. Bonner County, 133 Idaho 7,981 P.2d. 242 (Idaho 1999)
found:
The insurance relied upon by the County is purely imaginary; it does not in any
way reflect Foy's actual current ability to retire his debt. Nothing in Ackerman
supports the artificial implication of resources to an applicant based upon prior
"lifestyle choices" that the County finds objectionable. Neither Ackerman nor the
legislature's preference for purchasing medical insurance changes the fact that Foy
did not purchase insurance, and does not currently have insurance available to pay
the medical bills from his skiing accident.
Unlike Ackerman, Foy is unable to pay his medical bills because he does not
make enough money, and he has no other resources available, not because he
chooses to spend his money on discretionary items.

Bonner General Hospital v. Bonner County, 133 Idaho 7, 1l,98 1 P.2d. 242,246 (1999).
Unlike the situation in Bonner County, the BOCC is not going back in time to say what was

31dahoCode $44-1502 sets the minimum wage.
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preferred at some prior hypothetical date, instead the BOCC's position is the patient must access
her present ability to work as it is an available resource.
The whole policy and history of the medical indigency process is predicated on the
lifestyle choices of patients, from the preference that patients will choose to buy insurance, lo the
requirement that patients work to pay for their medical care whenever they can do so. Patient
choices are considered throughout the process, before, during, and, if need be, after the
determination.
The Court in Application ofAckerman, 127 Idaho 495, 903 P.2d 84 (1995) found: "the
policy behind providing medical indigency benefits is to assist people who are "truly needy"
with medical expenses, not necessarily to assist people who have thefinancial ability to pay
were it notf o r . . .the lifestyle choices they make." Application ofAckerman, 127 Idaho 495,
498,903 P.2d 84,87 (1995) (emphasis added).
The ability to work is a resource the Commissioners are entitled to consider when
individuals are voluntarily unemployed. Carpenter v. Twin Falls County, 107 Idaho 575,691
P.2d 1190 (1984). The facts in Carpenter include these: Applicant quit his job and went to work
for his son-in-law so that his only wages were room and board. At his prior job his room and
board were furnished. The court in Carpenter did not support the commissioners' determination
that Mr. Carpenter was not indigent but they did expressly find the commissioners could consider
Carpenter's choice:
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The respondents have argued that Mr. Carpenter clearly was medically indigent
because at the time of the hearing before the Commissioners he had virtually no
income. We believe that the Commissioners were not bound by that single
fact, and that they were free to consider all the facts, including that Mr.
Carpenter was a healthy individual who had voluntarily quit his job.
Even if we assume that Carpenter was capable of earning the income at the time
his application was filed, however, the facts set forth above demonstrate that Mr.
Carpenter would not "have income and other resources available to him from
whatever sources which [would be] sufficient to enable [him] to pay for the
necessary medical services." LC. 31-3502 (1).

Carpenter v. Twin Falls County, 107 Idaho 575,585,691 P.2d 1190, 1200 (1984) (emphasis
added).
Even though Mr. Carpenter no longer had the previous job, the Court noted: "Rather
than speculate as to the net loss, we have simply assumedfor the purposes of this opinion that
Mr. Carpenter's income and Iris monthly living expenses would be equivalent to tlzeir values
before Mrs. Carpenter's death." Carpenter v. Twin Falls County, 107 Idaho 575,585 & n.9,
691 P.2d 1190, 1200 & n.9 (1984) (emphasis added). Therefore, the principle of imputing prior
income was followed in Carpenter even though with the addition of his prior rate of pay, he was
found indigent.
Parenthetically, please note that the Idaho Child Support Guidelines serve as an example
of a law allowing the imputation of minimum wage income when an individual is voluntarily
unemployed or underemployed. Idaho Rules of Civil Procedure 6( c )(6) IDAHO CHILD
SUPPORT GUIDELINES, Section 6. Guidelines Income Determination - Income Defined.
Provides in pertinent part:
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(4)( c )Potential Income. (1) Potential earned income. If a parent is voluntarily
unemployed or underemployed, child support shall be based on gross potential
income, except that potential income should not be included for a parent that is
physically or mentally incapacitated. A parent shall not be deemed
underemployed if gainfully employed on a full-time basis at the same or similar
occupation in which helshe was employed for more than six months before the
filing of the action or separation of the parties, whichever occurs first. Ordinarily,
a parent shall not be deemed underemployed if the parent is caring for a child not
more than six months of age. Determination of potential income shall be made
according to any or all of the following methods, as appropriate:

(A)

Determine employment potential and probable earnings level based on the
parent's work history, occupational qualifications, and prevailing job
opportunities and earnings levels in the community.

Idaho Rules of Civil Procedure 6( c )(6) IDAHO CHILD SUPPORT GUIDELINES, Section 6.4
The instant case is about the Patient choosing to use her time and effort and abilities to
care for her children when Patient has previously shown, it is not an eitherlor proposition, she
can do both. Historically the family enjoyed the benefit of two full time wage earners and zero
child care costs because the mother and father employed the simple and common sense expedient

4Manycases have imputed income to parents: Aguiar v. Aguiar, 142 Idaho 331, 127 P.3d
234, (App. Ct., 2005)(evidence of prior work history supported finding ex-husband voluntarily
underemployed and the imputation of income justified); Robinson v. Robinson, 136 Idaho 451,
35 P.3d 268 (2001)(no credible evidence of limitation affecting ability to work); Atkinson v.
Atkinson, 124 Idaho 23, 855 P.2d 484 (App. Ct. 1993)(conclusionthat father voluntarily
underemployed and capable of earning at $1,0001 month); Ireland v. Ireland, 123 Idaho 955, 855
P.2d 40(1993)(wife's financial difficulties caused by voluntary underemployment); State Dept.
Of Health and Welfare ex rel. State of Or. v. Conley, 132 Idaho 266,971 P.2d 332 (1999). (the
court imputed $1 1001month income to father and imputed full time minimum wage to the mother
finding both parents voluntarily unemployed).
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of working opposite shifts.' This arrangement came to an end, apparently through no fault of the
patient, in July 2006. From that time, until the patient required emergency treatment on March 1,
2007, the patient did not work for wages. This status continued through the August 3,2007
indigency hearing in front of the BOCC.
Patient is able to obtain and maintain employment on a full time basis. Patient's ability to
earn income supports the BOCC's finding that the patient is not indigent. Deciding not to work
is a lifestyle choice. When the patient is able to work but chooses not to, the BOCC is
confronted with someone who will not, rather than cannot, work. Choosing to work or
choosing to stay home is a matter of individual choice for every person. The district court
correctly read Ackerman together with Carpenter to determine that choosing not to work is a
lifestyle choice the BOCC can consider in determining whether a person is medically indigent.
District Court's March 24,2009 Order on Petition for Judicial Review. (R. p. 50).
Now, the taxpayers are asked to pay the patient to stay at home in spite of the patient's
historically proven, obvious ability to pay her own medical bills. Other mothers juggling the
responsibilities of child rearing while working outside the home to earn wages may fail to

5Thechildren who were five years and eighteen months of age at the time of the hearing
before the Commissioners, were obviously younger when Patient was working. (Indigency
Hearing, August 3,2007, Tr., p. 45, LL. 7 - 11.) Patient testified that the same arrangement
(Patient and husband working opposite shifts to eliminate child care costs) could be made now,
except for two weeks when her husband might be sent out of State for training. (Indigency
Hearing, August 3,2007, Tr., p. 52, LL. 6 - 25; p. 53, LL. 1- 5).
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understand any requirement that their tax money be used to allow the patient to stay home with
her children.

IV. ATTORNEYS FEES
The BOCC requests attorney fees on appeal under I.A. R. 41 and Idaho Code 5 12-1 17
while noting the following authorities:
Legitimate question as to what constituted an application or delayed application and,
therefore, county not entitled to attorney fees. I.C. §§ 12-117,31-3505(4). IHC Hospitals, Inc. v

Teton County, 139 Idaho 188,75 P.3d 1198 (2003).
Supreme Court would decline to award attorney fees to hospital under statute allowing an
award of reasonable attorney fees to prevailing party in civil proceedings against county, where
issue was one of first impression. Saint Alphonsus Regional Medical Center, Inc. v. Board of

County Corn 'rs ofAda County, 146 Idaho 51,190 P.3d 870(2008).
In view of inarthl draftsmanship of state's medical indigency acts, county was well
justified in pursuing appeal challenging its obligations to pay for emergency treatment of
nonresident, and therefore hospital was not entitled to attorney fees on appeal. East Shoshone

Hosp. Dist. v. Nonini, 109 Idaho 937,712 P.2d 638 (1985).
No attorney fees because medical indigency statutes are confusing and difficult to
interpret and board did not defend its position frivolously. Intermountain Health Care, Inc. v.

Board ofcounty Corn 'rs ofBlaine County, 109 Idaho 299,707 P.2d 410 (1985).
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In Mercy Medical Center v. Ada County, Bd. of County Commissioners of Ada County

146 Idaho 226, 192 P.3d 1050 (2008) the Court denied both parties' requests for attorney fees but
noted: "LC. $ 12-117(1). . . provides in part:
Unless otherwise provided by statute, in any administrative ... proceeding
involving
- as adverse parties ... a county ...and a person, the court shall award the
prevailing party reasonable attorney's fees, witness fees and reasonable expenses,
if the court finds that the party against whom the judgment is rendered acted
without a reasonable bas; in fa$ or law.

Mercy Medical Center v. Ada County, BB of County Commissioners of Ada County
146 Idaho 226, 192 P.3d 1050, 1057 (2008).
The BOCC takes the position that the statutory and case law authorities cited in the body of this
brief require that those capable of working, must work before qualifying as indigent, and the
patient has proceeded without a reasonable basis in law or fact and attorney fees are requested.
V. CONCLUSION

The transcript of the testimony in the hearings held before the BOCC, together with the
Exhibits introduced at that hearing, and the agency record, even if interpreted in the light most
favorable to Patient and Provider, supports the Finding by the BOCC that Patient was not
indigent, and therefore not entitled to County aid
Patient's imputed minimum wage income, the spouse's income, the ending of the
substantial garnishment on the spouse's check, and anticipated tax refunds are sufficient to pay
the hospital bills totaling $19,419.91 over a period of less than five (5) years. The historical
development of the indigent law, the statutory authority and the case law, all support the
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proposition that ability to earn income is an essential factor to be considered before the granting
of financial aid and voluntary unemployment or voluntary underemployment does not change the
analysis
Respondent is not entitled to relief from the determination of the BOCC that the patient is
not indigent. This Appeal should, in all respects, be denied
DATED this

f l day of September 2009.
Luveme E. Shull, Chief Deputy

tay

DATED this -
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